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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
CHARLES ROBERT CORTEZ,
)
)
Defendant-Appellant.
)
______________________________)

NO. 48198-2020
ADA COUNTY NO. CR01-20-10119

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Charles Robert Cortez appeals from the district court’s Judgment of Conviction and
Commitment. Mr. Cortez was sentenced to unified sentences of ten years, with two years fixed,
following his guilty plea to domestic violence, and five years indeterminate, following his guilty
plea to eluding a peace officer. He asserts that the district court abused its discretion because in
light of the evidence, including the mitigating factors present in his case, the ultimate sentencing
conclusions were unreasonable.

Additionally, he asserts that the district court abused its

discretion when it denied his Rule 35 motion in light of the new or additional information
provided in support of the motion.
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Statement of the Facts & Course of Proceedings
On March 30, 2020, an Information was filed charging Mr. Cortez with domestic
violence, aggravated assault, eluding a peace officer, aggravated assault on certain law
enforcement personnel, and misdemeanor operating a motor vehicle while under the influence of
alcohol. (R., pp.36-38.) Pursuant to a plea agreement, he entered guilty pleas to the domestic
violence and eluding charges; the remaining charges were dismissed. (R., pp.47, 57-58.)
At sentencing, the State recommended unified sentences of ten years, with three years
fixed, for domestic violence, and five years indeterminate, for eluding. (Tr., p.38, Ls.3-10.)
Defense counsel requested that Mr. Cortez be placed on a period of retained jurisdiction with
underlying sentences of five years, with one year fixed. (Tr., p.48, L.5 – p.50, L.13, p.45, Ls.49.) The district court imposed unified sentences of ten years, with two years fixed, for the
domestic violence conviction, and five years indeterminate, for the eluding conviction, to be
served concurrently.

(R., pp.64-68.) The district court also imposed $1,000.00 fines for each

conviction, suspending $800.00 of each fine. (R., pp.64-68.) Mr. Cortez filed a Notice of
Appeal timely from the district court’s Judgment of Conviction and Commitment. (R., pp.7071.) He also filed a timely Motion for Reconsideration of Sentence. (R., p.75.) The motion was
denied. (Augmentation: Order Denying Motion for Reconsideration.)1

ISSUES
I.

Did the district court abuse its discretion when it imposed, upon Mr. Cortez, unified
sentences of ten years, with two years fixed, and five years indeterminate, following his
pleas of guilty to domestic violence and eluding a peace officer?

II.

Did the district court abuse its discretion when it denied Mr. Cortez’s Idaho Criminal
Rule 35 Motion for a Reduction of Sentence?

1

Mr. Cortez filed a Motion to Augment contemporaneously with this Appellant’s Brief.
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ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed, Upon Mr. Cortez, A Unified
Sentence Of Ten Years, With Two Years Fixed, And Five Years Indeterminate, Following His
Pleas Of Guilty To Domestic Violence And Eluding A Peace Officer
Mr. Cortez asserts that, given any view of the facts, his unified sentences of ten years,
with two years fixed, and five years indeterminate, and the related fines, are excessive. Where a
defendant contends that the sentencing court imposed an excessively harsh sentence, the
appellate court will conduct an independent review of the record giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Cortez does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Cortez must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,
121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
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Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Mr. Cortez asserts in light of the
evidence, including the mitigating factors present in his case, the ultimate sentencing conclusion
was unreasonable and, as a result, the district court did not reach its decision by an exercise of
reason.
In State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court noted that
family and friend support were factors that should be considered in the Court’s decision as to
what is an appropriate sentence. Mr. Cortez supplied the district court with numerous letters of
support. (PSI, pp.180-187.)2 These letters, from neighbors, noted that Mr. Cortez is “very
polite” (PSI, p.180), is a “kind and helpful person” (PSI, p.181-82), a “nice guy” that helps his
parents (PSI, p.183), helpful (PSI, p.184), “very polite and respectful” (PSI, p.185), a polite,
helpful, and likeable person (PSI, p.186), and “willing to help if anyone needed it” (PSI, p.187).
He also has the support of his parents, with whom he gets along well. (PSI, p.199.)
Idaho courts have previously recognized that substance abuse and a desire for treatment
should be considered as a mitigating factor by the district court when that court imposes
sentence. State v. Nice, 103 Idaho 89 (1982). Additionally, in State v. Alberts, 121 Idaho 204
(Ct. App. 1991), the Idaho Court of Appeals reduced the sentence imposed, “In light of Alberts’
expression of remorse for his conduct, his recognition of his problem, his willingness to accept

2

For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as “PSI” and referenced pages will correspond with the electronic page
numbers contained in this file.
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treatment and other positive attributes of his character.” Id. 121 Idaho at 209. Although
Mr. Cortez initially believed that he did not have an issue with alcohol (PSI, p.204), he has since
recognized that he needs to abstain from alcohol use (Tr., p.49, L.2). He has expressed a sincere
remorse for his criminal behavior and expressed a strong desire to become a productive member
of society:
I have made a lot of mistakes in my past. I always do my best to learn
from them. I always admit when I’m wrong. I do have good morals and values.
Sometimes my anger and lack of impulse control get in the way of me doing the
right thing.
I am very sorry for hurting Victoria and scaring her daughter. I feel
horrible for my actions. I also regret endangering lives of people in the
community as well as the lives of the police officers who were only trying to do
their job by protecting and serving the community. I feel like a complete failure
to my family, loved ones and my community. I know I must not dwell on my
mistakes. Instead, I need to turn the negatives into positives and learn and grow
and move forward.
I never thought of myself as having a drinking problem, but now I see that
I should never – I should no longer drink. 14 years ago[,] I told myself and my
family I would never do math again, and still to this day I’ve kept that promise. I
am very confident I can do the same with alcohol.
Since being out in 2013 I have done really well about staying out of
trouble. I recently had some lapses in judgment. In 2017, I made some positive
life changes by getting my med tech certification, CPR and first aid training and
was working with adults with disabilities. It was rewarding for me to do that kind
of work.
In the last year or so I’ve had complete – I’ve been complacent as far as
taking my meds. I would start to feel they were not working or that I did not – or
that I no longer needed them so I would stop taking them. And that was a huge
mistake, horrible decision I regret every day.
When I met Ms. Cafferty to do my domestic violence evaluation, she
informed me that they do a mouth swab to determine a better match for
medications that would be more suitable for my mental health. I am very excited
and hopeful, looking forward to giving that a shot as soon as I get out.
I promise to myself, my family and the Court that I will follow through on
taking my meds, staying on my meds, maintaining a clean and sober life. I will
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never take my freedom or my family for granted again because both of them mean
more to me than I have shown. I will make better life choices and I will find new
friends, those who are good, healthy, positive and living sober productive lives
and [are] productive members of society. Thank you for your time and your
consideration, Your Honor.
(Tr., p.48, L.5 – p.50, L.13.)
Based upon the above mitigating factors, Mr. Cortez asserts that the district court abused
its discretion by imposing an excessive sentence upon him.

II.
The District Court Abused Its Discretion When It Denied Mr. Cortez’s Rule 35 Motion For A
Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447 (Ct.
App. 1984)). “The criteria for examining rulings denying the requested leniency are the same as
those applied in determining whether the original sentence was reasonable.” Id. (citing Lopez,
106 Idaho at 450). “If the sentence was not excessive when pronounced, the defendant must
later show that it is excessive in view of new or additional information presented with the motion
for reduction. Id. (citing State v. Hernandez, 121 Idaho 114 (Ct. App. 1991)). “When presenting
a Rule 35 motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule 35
motion.” State v. Huffman, 144 Idaho 201, 203 (2007). Mr. Cortez asserts, in light of the new or
additional information supplied in support of her Rule 35 motion, the district court’s ruling on
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the Rule 35 motion was unreasonable and, as a result, the district court did not reach its decision
by an exercise of reason.
Mr. Cortez supplied the district court with the following new and additional information
in his Memorandum in Support of Defendant’s Motion for Reconsideration:
Mr. Cortez is committed to obtaining treatment in the community. As
soon as the pandemic is over, Mr. Cortez plans on participating in aggression
replacement therapy, thinking for a change, and a domestic violence course.
Mr. Cortez has participated in N.A. through the Catholic Church and has a
sponsor. He plans to continue with N.A. When he is release from custody.
Upon his release from custody, Mr. Cortez intends to live at a half-way
house and will work at on the spot detailing, which is owned by one of
Mr. Cortez’s friends. He also plans on volunteering his time at Saint Vincent’s
and at area food banks.
Mr. Cortez will not enter into any romantic relationships until he has
completed all aftercare treatment. Mr. Cortez realizes that he needs to work on
himself before he starting a new relationship. He thinks he will be able to do a
better job working on his goals and treatment if he is single.
Mr. Cortez has many friends in the community who consider him a good
guy with a big heart. Mr. Cortez plans on staying out of prison and jails for the
rest of his life and will remain sober the rest of his life to achieve that goal.
Mr. Cortez is also interested in helping his mother who recently had a
surgery and relies on Medicaid in home support services. Mr. Cortez’s mother
has looked into Mr. Cortez getting compensated by Medicaid to be her in home
support providers. She is interested in Mr. Cortez providing that service, because
he current provider is understaffed due to the covid-19 pandemic and she thinks
her son will be able to provide her with higher quality care than she is currently
receiving.
(Augmentation: Memorandum in Support of Defendant’s Motion for Reconsideration.)
Mr. Cortez asserts that in light of the above new and additional information and the
mitigating factors mentioned in section I, which need not be repeated, but are incorporated by
reference, the district court abused its discretion in denying his Rule 35 motion.
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CONCLUSION
Mr. Cortez respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing. Alternatively, he requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 1st day of March, 2021.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1st day of March, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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